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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
OFFI CE OF THE CHI EF ADM NI STRATI VE HEARI NG OFFI CER
United States of Anerica, Conplainant, vs. Maka's Akanmai Service aka
Maka's Akanmi Service, Inc. dba Akanmai Yard Service Tree Trimrer,
Respondent; 8 U. S.C. Section 1324A Proceedi ng; Case No. 88100015.
DECI SI ON AND ORDER
HENRY M TAIl, Administrative Law Judge

St at enent _of the Case

The Respondent, WMaka's Akamai Service aka Mika's Akamai Service,
Inc. dba Akamai Yard Service Tree Trinmer (hereinafter referred to as
“Maka's''), was charged by the Conplainant, United States of Anerica,
with violations of the Inmmgration Reform and Control Act of 1986

(hereinafter referred to as "' IRCA'). The specific violations at issue
are set forth in sections 274A(a)(1)(A) and 274A(a)(1)(B) of the
Imm gration and Nationality Act (hereinafter referred to as "~"INA"'), for

knowi ngly hiring an alien who was unauthorized to work in the United
States after Novenmber 6, 1986 and for failing to conply with the
Empl oynent Verification Systemin conpleting docunentation to establish
an enpl oyee's identify and enploynent eligibility.

The Inmmigration and Naturalization Service (herein after referred
to as "INS'') nmade an educational visit to the residence of the
Respondent's owner, Lual eni Maka, and furnished a Handbook for Enpl oyers
on August 27, 1987 (Exhibit C5). On August 31, 1987, a First Notice of
| nspection was served on Ms. Mka, Lualeni Mika's nother (Exhibit C6).
By a letter dated Septenber 1, 1987, Respondent's attorney, George
Noguchi, inforned the INS that no |-9 Forns were avail abl e because no
enpl oyees of the Respondent were hired after Novenber 6, 1986 (Exhibit
R-A). On Septenber 8, 1987, the INS served a Second Notice of |nspection
on Ms. Maka, Lualeni Maka's wife (Exhibit C7). A Warning Citation was
again served on Ms. Mka, Lualeni Mka's wfe, on Cctober 20, 1987
regarding the Respondent's failure to furnish 1-9 Forns (Exhibit C-8).
On COctober 26, 1987, a Third Notice of Inspection was served upon the
Respondent's attorney, George Noguchi
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(Exhibit CG9). By letter dated Cctober 30, 1987, M. Noguchi inforned the
INS that the Respondent had not hired any enpl oyees after Novenber 6,
1986 (Exhibit C10). The INS on Novenber 5, 1987 served a subpoena on
Respondent, again through its attorney, George Noguchi, for payroll and
personnel records (Exhibit C12). M. Noguchi responded on Novenber 9,
1987 by a letter regarding the status of the Respondent's enployees
(Exhibit G13). On January 4, 1988, a Notice of Intent to Fine was served
upon Respondent for knowi ngly hiring an unauthorized alien after Novenber
6, 1986 and for non-conpliance of the verification requirenents wth
regard to the hiring of enployees after Novenber 6, 1986. On February 23,
1988, the INS filed a Conplaint with the Executive Office for Inmmgration
Review, Ofice of the Chief Administrative Hearing Oficer (hereinafter
referred to as "~ ~OCAHO '), charging the Respondent with the
above-referenced violations of the | RCA

After due notice, a hearing was held in this matter comencing July
12, 1988, before the undersigned. Dayna M Dias and Scott A. Dunn,
represented the Conplainant, United States of America. Respondent, Maka's
Akanmai Service aka Mika's Akamai Service, Inc. dba Akanmai Yard Service
Tree Trinmer, was represented by George K. Noguchi. The undersigned has
carefully considered all the docunents identified in the record as
exhibits, the testinony at the hearing, and argunents presented to
determine whether the Respondent was in violation of the |RCA,
specifically, sections 274A(a)((1)(A) and 274a(a)(1)(B) of the I NA

Summary and Eval uation of the Evidence

The Respondent argues that the Notices of Inspection were
defectively served upon the Respondent, and therefore the subsequent
citations are rendered void. However, the undersigned finds that as
service of the Conplaint was proper and such Conplaint incorporates the
Notices of Inspection and Intent to Fine, even assuning arguendo that the
service of the Notices of Inspection was inproper, proper notice was
given to the Respondent through the service of the Conplaint.

The | NA sections at issue were enacted on Novenber 6, 1986. These
sections provide that it is unlawful for a person to 1) knowingly hire
an unaut hori zed alien for enploynent in the United States and 2) hire an
i ndi vidual w thout conplying with the requirenents of the Enploynent
Verification System which requires enployers to prepare, retain, and
present for inspection an |-9 Formfor each enployee hired after Novenber
6, 1986. Section
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101(a)(3) of the IRCA which is generally referred to as the " grandfather
clause'', provides that sections 274(a)l)(A) and 274A(a) (1) (B) of the INA
shall not apply to the hiring of an individual which occurred prior to
enactnent of the Act on Novenber 6, 1986, and to the continuing
enpl oynent of an alien who was hired prior to Novenber 6, 1986.

It is the Respondent's position that the enployee at issue,
Feoanpeata Kapetaua (hereinafter referred to as "~ ~Kapetaua''), was a
gr andf at hered enpl oyee and therefore the Respondent was not subject to
the requirenents of the IRCA with regard to the hiring of Kapetaua. It
i s undi sputed that the Respondent first hired Kapetaua prior to Novenber
6, 1986, the date the I RCA was enacted. However, it is the Conplainant's
position that the enployee, Kapetaua, quit the enploynent of the
Respondent and therefore lost his grandfathered status. It is however,
t he Respondent's position that the enpl oyee, Kapetaua, did not quit the
Respondent's enploynent and continued to be a grandfathered enployee,
exenpt from the requirenents of the IRCA To deternmine whether the
enpl oyee, Kapetaua, did i ndeed nmaintain his grandfathered status, it nust
be determ ned whether Kapetaua continued enploynent with the Respondent
fromprior to Novenber 6, 1986 on

Kapetaua first arrived in Hawaii in 1983 and soon thereafter began
wor ki ng for Respondent as a tree trimmer and agricultural worker (Tr.
122, 134-135). Lualeni Maka is the owner and operator of Respondent.
Respondent provi des ground mai ntenance, tree trimmng, and yard service.
In addition, Respondent operates a farm and piggery.

It is the Respondent's position that fromprior to Novenber 6, 1986
to approximately March 1988, Kapetaua worked as its enployee on a
continuing basis either in the ground nmintenance, tree triming, and
yard service business or on the farmand piggery. Kapetaua testified that
he worked for Respondent as a tree trinmer and agricultural worker. He
further testified that from approximtely Christnmas 1986 to six nonths
later in 1987, he did not work for Respondent as a tree trinmer. He
subsequently returned to work with Respondent as a tree trimrer or ground
mai nt enance man until Decenber 1987, when he was hurt on the job (Tr.
134-136, 139, 142).

Si one Tukutau testified that he has been working for Respondent on
the farm and piggery every weekend since January 1986. He further
testified that since January 1986 through March 1988 he worked with
Kapetaua at least twice a nonth on the farm and piggery (Tr. 420-423).
The Conplainant's w tness, Vincent Haunga (hereinafter referred to as
"“Haunga'') testified that Kapetaua
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worked for him from approxi mately January or February 1988 on weekdays
when Haunga had wor ked for Kapetaua. However, Haunga al so testified that
he did not see Kapetaua on the weekends and did not know if Kapetaua
wor ked on the farm and piggery for Respondent (Tr. 583, 586-589).

Al t hough the evidence does establish that the enployee Kapetaua
worked as a tree trimrer for enployers other than Respondent after
Novenber 6, 1986, the evidence also indicates that Kapetaua continued to
work on a continuous basis at Respondent's farm and pi ggery from Novenber
1986 to March 1988, Therefore, although Kapetaua did not work for
Respondent on a daily basis from Novenber 1986 to March 1988, there was
a regular pattern to his enploynent, including the enploynent at the farm

and piggery.

The grandfat her clause exenption to the | RCA does not specify that
an enpl oyee | oses his grandfathered status by being enployed by nore than
one enployer at the sane tine. However, iif an enployee quits or is
termnated from enpl oynent, then grandfathered status is |lost. Although
Kapetaua testified that he quit Maka's as a tree trimmer, there is no
evidence that he quit working on the farm or piggery from prior to
Novenber 6, 1986 to March 1988. Mreover, there is no evidence to
indicate that the Respondent had actual notice that Kapetaua quit work
as a tree trimer. Kapetaua testified that he informed sone nenbers of
Respondent's tree trimring crew that he quit work as a tree trimer,
however, he further testified that he never personally told Lual eni Mka,
owner and operator of Respondent, that it was his intention to quit (Tr.
134, 135, 155).

In concl usion, the evidence establishes that Kapet aua was
conti nuously enpl oyed by Respondent fromprior to Novermber 6, 1986 unti
approximately March 1988 as either a tree trimer, grounds naintenance
man, or agricultural worker. Therefore, Kapetaua did not I|ose his
grandf at hered status and sections 274A(a) (1) (A and 274A(a)(1)(B) of the
I NA, which were enacted on Novenber 6, 1986 do not apply to Respondent's
enpl oynent of Kapet aua.

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

After careful consideration of the entire record, the Adnmi nistrative
Law Judge makes the followi ng findings and concl usi ons:

1. The Respondent, Maka's Akanai Service aka Maka's Akanmai Servi ce,
Inc. dba Akamai Yard Service Tree Trimer, was charged by the
Conpl ai nant, United States of America, with violations of the Imrgration
Ref orm and Control Act of 1986, specifically sec-
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tions 274A(a) (1) (A and 274A(a)(1)(B) of the Inmigration and Nationality
Act .

2. Service of the Conplaint was proper and such Conplaint
i ncorporates the Notices of Inspection and Intent to Fine;, therefore
proper notice was given to the Respondent through the service of the
Conpl ai nt.

3. Feoanpeata Kapetaua was first hired by the Respondent prior to
Novenber 6, 1986, the date the | RCA was enact ed.

4. Kapetaua worked for the Respondent as a tree trimrer, grounds
mai nt enance man, and agricultural worker fromprior to Novenber 6, 1986
to approximately March 1988.

5. Wiile he was working for Respondent, Kapetaua al so worked for
ot her enpl oyers.

6. Kapetaua infornmed other enployees of the Respondent that he quit
working for the Respondent as a tree trimer, from approxinately
Christmas 1986 until six nmonths later in 1987. However, he did not
personal ly notify Lual eni Maka, Respondent's owner and operator, of his
intention to quit work as a tree trimer

7. Kapetaua worked as an agricultural worker on the Respondent's
farm and piggery on a continuous basis fromprior to Novenber 6, 1986 to
approxi mately March 1988.

8. Although Kapetaua did not work for Respondent on a daily basis
fromprior to Novenber 6, 1986 to approxinmately March 1988, there was a
regular pattern to his enploynent with the Respondent, including his
enpl oynent at the farm and piggery.

9. The grandfather clause exenption to the IRCA as set forth in
section 101(a)(3), applies to Kapetaua as Kapetaua did not lose his
grandfathered status from Novenber 6, 1986 until approximtely March
1988.

10. As Kapetaua was a grandfat hered enpl oyee, Respondent was not in
violation of sections 274A(a)(1)(A) and 274A(a)(1)(B) of the Inmgration
and Nationality Act.

DECI SI ON

It is the decision of the Administrative Law Judge that the Respondent,
Maka's Akamai Service aka Maka's Akamai Service, Inc. dba Akamai Yard Service
Tree Trimrer, was not in violation of the Immigrati on Reform and Control Act of
1986, specifically sections 274A(a)(1)(A) and 274A(a)(1)(B) of the Immigration
and Nationality Act as charged by the Conplainant, United States of Anerica.

SO ORDERED.
Dat ed: Novenber 15, 1988
HENRY M TAI

Admi ni strative Law Judge, Honolulu, Hawaii Hearing O fice
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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER
ADM NI STRATI VE REVI EW AND FI NAL AGENCY ORDER VACATI NG THE
ADM NI STRATI VE LAW JUDGE' S DECI SI ON AND ORDER
FI NAL AGENCY ORDER NO. 11

United States of Anmerica, Conplainant v. Mka's Akamai Servi ce,
al k/al WMka's Akamai Service Inc. d/b/a/ Akamai Yard Service Tree
Trinrer, Respondent; 8 U S.C. 1324a Proceedi ng; Case No. 88100015.

Vacation by the Chief Adnministrative Hearing Officer of the
Adm ni strative Law Judge's Deci son and Order

The Honorable Henry M Tai, the Adnministrative Law Judge assigned
to this case by the Chief Adninistrative Hearing Oficer, issued an O der
regardi ng the above-styl ed proceedi ng on Novenber 15, 1988. The Order was
issued on this matter subsequent to an adninistrative hearing held in
Honol ul u, Hawai i, comencing on July 12, 1988, and concluding on July 15,
1988.

Pursuant to Title 8, United States Code, Section 1324a(e)(6) and
Section 68.52 of the applicable rules of practice and procedure,
appearing at 52 Fed. Reg. 44972-85 (1987) [hereinafter Rules] (to be
codified at 28 CFR Part 68), the Chief Administrative Hearing Oficer,
upon review of the Adninistrative Law Judge's Order, and in accordance
with Section 68.52 of the Rules, supra, vacates the Administrative Law
Judge's Order.

On February 23, 1988, the United States of America, by and through
its agency, the Immigration and Naturalization Service (hereinafter the
Service) filed a Conplaint against the respondent, Maka's Akamai Service,
al k/al WNMaka's Akamai Service, Inc. d/b/a/ Akamai Yard Service Tree
Trimrer (hereinafter Maka's). The Service charged the respondent with
violations of the Inmgration Reformand Control Act of 1986 (hereinafter
IRCA). On July 11, 1988, the Service filed an Anendnent to its Conplaint
setting forth the specific alleged violations by the respondent.
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Count One al l eges that the respondent knowi ngly hired Feao Moeata Kapetaua
(hereinafter Kapetaua) for enploynent in the United States.

(a) The respondent hired Kapetaua after Novenber 6, 1986.

(b) Kapetaua was an alien, not at the time the respondent hired him
aut horized for enploynment in the United States.

(c) Respondent hired Kapetaua knowi ng that he was not authorized for
enmpl oyment in the United States.

Accordi ngly, the conplai nant charged that the respondent was in violation
of Section 274A(a)(1)(A) of the Immgration and Nationality Act (hereinafter the
INA), 8 U S.C 1324a(a)(1)(A), which renders it unlawful, after Novenber 6, 1986,
for a person or other entity to hire, for enployment in the United States. In its
Notice of Intent to Fine, which was made a part of, and incorporated into, the
Compl aint, the conplainant assessed a civil nonetary penalty against the
respondent for the alleged violation set out in Count One in the amount of
$2, 000. 00. The conpl ai nant al so requested in its Conplaint, that a cease and
desi st order be issued against the respondent for continuing violations set out
in Count One.

Count Two al |l eges that the respondent hired Kapetaua for enployment in the
United States.

(a) The respondent hired Kapetaua after Novenber 6, 1986.

(b) The respondent failed to prepare an enploynent eligibility verification
form (1-9) for Kapetaua.

Accordi ngly, the conplai nant charged that the respondent was in violation
of Section 274A(a)(1)(B) of the INA, 8 U S.C 1324a(a)(1l)(B), which renders it
unl awful, after Novenber 6, 1986, for a person or other entity to hire, for
enpl oynent in the United States, an individual w thout conplying with the
requi renents of Section 274A(a) (1) and (2) of the INA, 8 U.S.C. 1342a(a) (1) and
(2) and 8 CFR 274a.2(b)(1) (i) and (ii). Inits Notice of Intent to Fine, which
is incorporated into and made a part of the Conplaint, the conplai nant assessed
a civil nmonetary penalty against the respondent in the ampunt of $1,000.00 for
the alleged violations in Count Two.

On May 2, 1988, the respondent, by and through its attorney, answered the
above styled conplaint and specifically denied the allegations set out therein

After due notice was given to the parties, an adnmi nistrative hearing was
held on this matter. The hearing was presi ded over by The Honorable Henry M Tai
Admi ni strative Law Judge. The Adm nistrative Law Judge issued a decision and
order on Novenber 15, 1988. In the findings of fact and conclusion of lawin the
Order, the Administrative Law Judge held that the enpl oyee, Kapetaua, was a
gr andf at hered enpl oyee and therefore respondent was not in violation of Sections
274A(a) (1) (A) and 274A(a)(1)(B) of the INA The decision held that the
respondent, Maka's, was not in
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violation of Sections 274A(a) (1) (A) and 274A(a) (1) (B) of the INA, as charged by
t he conpl ainant, the United States of Anmerica.

The Chief Administrative Hearing Oficer has conducted an administrative
review on this proceeding and orders the foll ow ng:

1. The attached nenmobrandumis incorporated into and made a part of this
O der.

2. The Adnministrative Law Judge's Decision and Order dated November 15,
1988, is hereby vacated.

3. The Conplaint, together with exhibits, including the Notice of Intent
to Fine and Notices of Inspection, were properly served on the respondent.

4. The preponderance of the evidence during this proceedi ng, including the
testimony elicited fromthe w tnesses during the hearing indicates that Kapetaua,
the enpl oyee at issue, quit the respondent, Maka's sonetime in Decenber of 1986,
went to work for another enployer, and was rehired by the respondent sometine in
the Summer of 1987. Accordingly, it is held that the respondent was in violation
of Section 274A(a)(1)(A) of the INA, 8 U S.C 1324a(a)(1l)(A), which renders it
unl awful, after Novenber 6, 1986, for a person or other entity to hire, for
enmpl oyment in the United States, an alien knowing the alien is authorized for
enploynent in the United States. It is ordered that the respondent cease and
desist fromthe violations of the above quoted sections and that respondent pay
over to the Service the amount of $2,000.00, which was originally assessed in the
conpl ainant's Notice of Intent to Fine.

5. The preponderance of the evidence indicates that the respondent hired
Kapetaua sonmetine in the Summer of 1987, knowing that the enployee was not
authorized to work in the United States. The respondent failed to conply with the
requi rements of the enployment eligibility verification system by failure to
conmplete the required FormI1-9, in violation of Section 274A(a) (1) (B) of the | NA,
8 U.S.C. 1324a(a)(1)(b), which renders it unlawful, after November 6, 1986, for
a person or other entity, to hire, for enploynent in the United States an
i ndi vidual w thout conplying with the requirements of Sections 274A(b) (1) and
(2) of the INA, 8 U S.C. 1324a(b) (1) and (2). It is ordered that the respondent
pay over to the Service the amount of $1,000.00, which was originally assessed
in the conplainant's Notice of Intent to Fine.

SO ORDERED:
Dat e: Decenber 15, 1988

RONALD J. VI NCOLI
Acting Chief, Adm nistrative Hearing Oficer
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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
OFFI CE OF THE CHI EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anerica, Conplainant, v. Mka's Akanai Service al/k/a
Maka' s Akamai Service, Inc. d/b/a Akamai Yard Service Tree Trimrer, Respondent;
8 U.S.C. 1324a Proceedi ng; Case No. 88100015.

MEMORANDUM OF LAW I N SUPPORT OF FI NAL AGENCY ORDER No. 11, BY THE CHI EF
ADM NI STRATI VE HEARI NG OFFI CER

. SYNOPSI S OF PROCEEDI NG

On February 23, 1988, the United States of Anerica, by and through its
agency, the Inmigration and Naturalization Service (hereinafter the Service),
filed a Conplaint with the Ofice of the Chief Administrative Hearing O ficer.
The Service charged Respondent, Maka's Akamai Service al/k/a Mka's Akamai
Service, Inc. d/b/a Akamai Yard Service Tree Trimrer (hereinafter Maka's), with
violations of the Inmgration Reformand Control Act of 1986 (hereinafter |RCA).
Specifically, the Service alleged that respondent violated Sections 274A(a) (1) (A)
and (a)(2)(B) of the Imrigration and Nationality Act (hereinafter the INA), by
knowi ngly hiring an unauthorized alien and by failing to conply with enpl oynent
verification requirements set forth in Section 274A(a)(2)(B). 8 US.C
1324a(a) (1) (A) and (a)(2)(B).

On May 2, 1988, the respondent, through its counsel, filed an Answer to the
Conpl aint and denied the alleged violations of IRCA set forth therein. The
respondent al so asserted that the service of the Notices of Inspection and the
Notice of Intent to Fine, were defective and therefore void.

On March 3, 1988, the Chief Adm nistrative Hearing Oficer assigned this
matter to The Honorable Henry M Tai, Administrative Law Judge in Honol ul u,
Hawaii. After due notice to both parties, a hearing comrenced on July 12, 1988,
i n Honol ul u.
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1. COVPLAI NANT' S CONTENTI ONS

The Service alleges that the respondent, Mka's violated sections
of IRCA by knowingly hiring an alien, after Novenber 6, 1986, who was
unaut horized to work in the United States, and for failure to conply with
enpl oynent verification requirenents.

The Service mmintains that the enployee at issue in this matter,
Feao Metea Kapetaua (hereinafter Kapetaua), was a ~"new hire'' in
violation of |IRCA because he had quit his job with Mka's sonetine in
Decenber 1986. Thus, Kapetaua was ineligible for grandfathered status
under 8 U.S.C. 1324a(a)(7)(B)

The Service requested that the Adninistrative Law Judge issue an
order directing that the respondent cease and desist fromthe violations
and pay a $5,000 civil noney penalty (the Service reduced the anount by
anendnent to the sum of $3,000).

[11. RESPONDENT' S CONTENTI ONS

Respondent argues, first, that the defective service of the Notices
of Inspection renders the subsequent citation void. Secondly, respondent
mai nt ai ns that Kapetaua was exenpt from | RCA because he had been hired
before the date of the enactnent of |RCA, and that he had been enpl oyed
continuously by Maka's. Respondent contends that tenporary |eaves of
absence taken by Kapetaua were with the enployer's consent and did not
di srupt Kapetaua's continued enploynment with Mka's. Thus, respondent
contends that Kapetaua is a grandfathered enpl oyee.

V. THE ADM NI STRATI VE LAW JUDGE' S DECI SI ON AND ORDER

The Administrative Law Judge issued his decision and order on
Novenber 15, 1988, (hereinafter the Decision) after a full hearing. The
judge concluded that Maka's was not in violation of |IRCA as charged by
t he Service

In his summary and eval uation of the evidence, the Adm nistrative
Law Judge found that the service of the Conplaint was proper and that
since the Notices of Inspection and the Notice of Intent to Fine were
i ncorporated in the Conplaint, proper notice was given to the respondent
t hrough the service of the Conplaint. On the issue of whether Kapetaua
was a new hire'' or a grandfathered enpl oyee, the Judge found that the
evi dence established that Kapetaua was enpl oyed by enployers other than
t he respondent after Novenber 6, 1986. However, the Judge noted that the
evi dence al so indicated that Kapetaua continued to work [on a continuous
basi s] at respondent's farm and piggery from Novenber 1986 to March 1988.
Al t hough the Adninistrative Law Judge noted that Kapetaua
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testified that he had " "quit'' Mika's as a tree trimer, he found that
there was ~"no evidence that he quit working on the farmor piggery from
prior to Novenber 6, 1986, to March 1988.'' Decision at 3-4. The judge
noted that the enployer had no "“actual notice'' of Kapetaua's quitting
work as a tree trimer. |d. Kapetaua testified that he told sone nenbers
of Maka's tree trinmmng crew that he quit but never personally told
Lual eni Maka, the owner and operator of respondent, that he intended to
quit. 1d.

In conclusion, Judge Tai found that the evidence established that
" Kapet aua was continuously enpl oyed by respondent fromprior to Novenber
6, 1986, until approxinmately March 1988, as either a tree trinmer, ground
mai nt enance man, or agricultural worker.'' Decision at 4. Accordingly,
the Administrative Law Judge found that Kapetaua retained his
gr andf at hered status and Sections 1324a (a)(1)(A) and (a)(1)(B) are not
appl i cabl e to respondent's enpl oynent of Kapet aua.

On  Novenber 21, 1988, the Service filed a request for an
adm nistrative review of the Administrative Law Judge's decision and
order pursuant to Section 274A(e)(6) of the INA 8 U S C 1324a(e)(6),
and 28 C.F. R 68.52.

V. REVI EW AUTHORI TY OF THE OFFICE OF THE CHI EF ADM NI STRATI VE HEARI NG
CEFI CER

Section 274A(e)(6) of the INA provides that:

Adm nistrative Appellate Review-The decision and order of an adnministrative |aw
judge shall become the final agency decision and order of the Attorney General
unl ess, within 30 days, the Attorney CGeneral nodifies or vacates the decision and
order, in which case the decision and order of the Attorney General shall becone
a final order under this subsection. Attorney General may not del egate the Attorney
General's authority under this paragraph to any entity which has review authority
over inmgration-related matters.

Section 68.52 of 28 C.F.R provides that:

Wthin thirty (30) days fromthe date of decision, the Chief Adm nistrative Hearing
Officer may issue an order which adopts, affirns, nodifies or vacates the
Adm ni strative Law Judge's order.

(1) If the Chief Adninistrative Hearing Oficer issues no order, the
Adm ni strative Law Judge's Order becones the final order of the Attorney General.
If the Chief Adnministrative Hearing Oficer nodifies or vacates the order, the
order of the Chief Adm nistrative Hearing O ficer beconmes the final order.

The scope of adninistrative review of the Chief Admnistrative
Hearing Oficer of final orders and decisions of Administrative Law
Judges is set forth in the Adnmnistrative Procedure Act.! Title 5,

1section 274A(e) (3) provides that " "[t]he hearing shall be conducted in
accordance with the requirenents of Section 554 of Title 5, United States Code.''
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United States Code, Section 557 provides that in reviewing the initial
deci sion, the agency has all the powers which it would have in naking the
initial decision. The agency is not conpelled to defer to the findings

of the Adninistrative Law Judge. The Suprene Court in Federal
Communi cati ons GConmi ssion v. All entown Broadcasting Corp., held that "~ an
agency is not limted to appellate power, thus findings below nay be
reversed even if they are not clearly erroneous.'' 349 U S. 358 (1955).

VI . FI NDI NGS AND CONCLUSI ON BY THE CH EF ADM NI STRATI VE HEARI NG OFFI CER
AFTER AN ADM NI STRATI VE REVI EW PURSUANT TO SECTI ON 274A(e)(6) OF
THE INA AND 28 C. F. R 68. 52

The Chief Administrative Hearing O ficer has conducted a review of
the Admi nistrative Law Judge's Decision. The docunents identified in the
record as exhibits, the testinobny elicited during the hearing, and
argunments presented by counsel, as contained in the record, have been
carefully considered, and the Chief Adm nistrative Hearing Oficer finds
the foll ow ng:

(1) The Service's Conplaint with supporting docurents including
Notices of Inspection and a Notice of Intent to Fine was filed in this
O fice on February 23, 1988, and was properly served on the respondent
on March 4, 1988. On July 11, 1988, the Service filed an anendnent to its
Conpl ai nt.

(2) In the section entitled Summary and Eval uati on of the Evidence
of the Order, the Administrative Law Judge found that the respondent
first hired Kapetaua prior to Novenber 6, 1986, which is the day of the
enactnent of the |IRCA. The judge determned that, although Kapetaua
worked as a tree trimer for enployers other than the respondent after
Novenber 6, 1986, he, neverthel ess, continued to work for the respondent
during that tinme period. The judge stated that "~ “the evidence indicated
Kapetaua continued to work on a continuous basis at respondent's farm and
pi ggery from Novenber 1986 to March 1988.'' Decision at 3. He stated that
Kapetaua testified that he quit working for Maka's as a tree trimer, but
concluded that there was no evidence that Kapetaua quit working on the
farmor piggery fromprior to Novenber 6, 1986, and until March 1988. |d.
He al so stated in the opinion that there was no evidence to indicate that
the respondent had actual notice that Kapetaua quit work as a tree
trinmrer. Decision at 4. However, the judge noted that Kapetaua testified
that he infornmed nenbers of the respondent's tree trimring crew that he
quit work as a tree trinmmer. The judge concluded that the enployee,
Kapet aua,
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did not |ose his grandfathered status and that Sections 274a(a)(1)(A) and
(a)(2)(B) of the INA did not apply.

There are ten separate counts in the findings of fact and
conclusions of law in the order. Essentially, the order holds that
Kapetaua was a grandfathered enployee and the respondent was not in
violation of Sections 274a (a)(1)(A and (a)(2)(B) of |IRCA After
reviewing the record of the proceeding, the Chief Administrative Hearing
O ficer vacated the Adninistrative Law Judge's order of Novenber 15,
1988.

Di scussi on

Section 274A(a)(3) provides the foll ow ng:
GRANDFATHER FOR CURRENT EMPLOYEES

(A) Section 274A(a)(1) of the Inmigration and Nationality Act shal
not apply to the hiring, recruiting or referring of an individual for
enpl oynent which has occurred before the date of the enactnent of this
Act. Section 274A(a)(2) of the Immigration and Nationality Act shall not
apply to the continuing enploynent of an alien who was hired before the
date of the enactnment of the Act.

8 U S.C. 1324a(a)(3).

The regulation at 8 CF. R 274a.7(b), sets forth a test for
determ ni ng whet her an enpl oyee has lost "~ “grandfather'' status. |f the
enpl oyee " "quits'' his enploynent, "~“grandfather'' status is forfeited
Section 274a.7 of 8 CF. R provides in pertinent part that:

(a) The penalties provisions as set forth in 8 CF. R 274A(e) and
(f) of the Act . . . shall not apply to the continuing enploynent of an
enpl oyee who was hired prior to Novenber 7, 1986. For purposes of this
section continuing enploynent is defined in 8 CF. R 274a.2(b)(1)(viii)
of this part.

(b) [Aln enpl oyee who was hired prior to Novenber 7, 1986 shall | ose
his or her pre-enactnent status if the enpl oyee:

(1) Qits; or
(2) Is ternminated by the enployer . . . or;
(3) is excluded or deported . . . or departs the United States under

a grant of voluntary departure.

For the reasons stated below, the Chief Administrative Hearing

Oficer finds that Kapetaua was not a "~ ~grandfathered'' enployee.
Kapetaua's "~ “grandfathered'' enployee status was forfeited when he
tquit'' working for Mika's and went to work for Isi. Thus, the

Adm ni strative Law Judge erroneously concluded that Maka's was not
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in violation of Sections 274A(a)(1)(A) and (a)(2)(B) of the INA. 8 US.C
1324a(a) (1) (A and (a)(2)(B)

The Administrative Law Judge held that Kapetaua worked for Mka's
as a tree trimer, grounds mai ntenance man, and agricultural worker from
prior to Novenber 6, 1986, to approximately March 1988. The judge stated
that there "“is no evidence that [Kapetaua] quit working on the farm or
pi ggery from prior to Novenber 6, 1986, to March 1988.'' Decision at 4.
The judge's conclusion is not supported by the record. Rather, the record
clearly establishes that Kapetaua quit working for Maka as a tree trimer
and quit working on Maka's farm 2 Transcript (hereinafter Tr.) at 35-36,
192, 572, 573; Kapetaua's deposition (hereinafter depo.) at 41. For
exanpl e, in response to questioning, Kapetaua stated that he quit working
on Maka's farm Tr. at 130.

Q Wen you were working for Isi, did you quit working on the farnf

A Yes. | quit the farm
Ld.

The record also establishes that Kapetaua worked on a full-tine
basis for another Tongan enployer, Isi, after he quit working for Mka's.?3
Tr. at 136. Kapetaua stated that during the tine he worked for Isi he
only worked for Isi. Tr. at 143, 148-49. He further stated that he " “only

get pay fromlsi.'' |d.; Kapetaua depo. at 21

In an attenpt to rebut Kapetaua's testinony that he quit working for
Maka as both a tree trinmrer and an agricultural worker on Mika's five
acre farm Mika proffered the testinony of Sione Tukatau. Tr. at 424. M.
Tukutau stated that he took care of Mika's farm every weekend. Tr. at
419. He stated that Kapetaua had worked on Maka's farmat |least twice a
nmont h since January 1986. Tr. at 420, 423.

2Wile the record is clear regarding the fact that Kapetaua quit working for
Maka's, the date he quit and the date he was rehired by Maka's are not clearly
established in the record. The record, however, does indicate that Kapetaua quit
Maka's sonmetine in Decenmber of 1986 (Tr. at 482-84, 572, 574), and was rehired by
Maka's sometine after June of 1987. Tr. at 484. The dispositive issue regarding
Kapetaua's "““grandfathered'' status is whether he " “quit'' Mka's within the neaning
of the regulation sone tine after Novernber 6, 1986. The evi dence indicates that he did
“Tquit'' Maka's after such date, therefore, the exact date on which he quit is not
critical.

3I'n Marlin-Rockwel | Corporation v.N.L.R B., 116 F.2d 586, 588 (2d G r. 1941),
the Court held that two workers the enployer had |aid off obtained equival ent jobs
with other enployers for whomthey were working at the tine of the election, therefore
they should be considered as having “~“quit'' the service of the company.

199



1 OCAHO 36

The judge pl aced undue weight on M. Tukutau's testinony in reaching
his conclusion that Kapetaua continued to work at Maka's farm and pi ggery
from Novenber 1986 to March 1988. Mbreover, the judge sinply ignored
Kapetaua's testinony that he quit working on WMka's farm Even if
Kapetaua did work on Maka's farm during the critical tine period, the
record does not indicate that Kapetaua received wages or other
remuneration for working on the farm At no tine during the proceedi ng
did Maka subnmit any evidence indicating that Kapetaua was paid for
working on the farmduring the period of tine from Decenber 1986 to the
Sunmer of 1987.

The tenuous enpl oynent relationship that Maka attenpted to establish
by M. Tukutau's testinobny that Kapetaua worked at the farm and pi ggery
at least twice a nonth from 1986 to 1988, is refuted by Mka's own
testinony. Maka's testinony indicates that the farm was a place where
Tongans could fraternize rather than a business enterprise. For exanple,
in response to questioning on whether his enpl oyees socialized together
after work, Maka stated:

A: But nostly they drink in the farm

Q So in 1986 and 1987 . . . can you tell the Court about how often
the crew would go to the farn®?

A It's nore than three tinmes a week.

Q So the Tongans were kind of a close group, and they wanted to go
to the farm beer or no beer, right?

A Right, Because in ny farmis nostly 99 percent Tongan life.
Tr. at 264-66.

In further response to questioning regarding the period when

Kapetaua was not working for Mka's, Mka revealed that: "I cannot
counting the farm Because that's not job.'' Tr. at 292. Maka noted that
Kapetaua still came to the farm during the tine he worked for Isi. he
stated that "~ [My boys, they choke [Kapetaua], tell him " Hey, you buy
beer, because Isi pay you.'' Tr. at 293.

Maka's contention that he and Kapetaua maintained a continuous
enpl oynent relationship from Novenber 6, 1986, until 1988, is further
refuted by respondent's letter of October 30, 1987, to the Service
wherein he failed to nention Kapetaua when listing "~ “all'' enpl oyees who
had worked for Mka's since Novenber 6, 1986. Exhibit C10. Wen
guestioned during his June 16, 1988, deposition regarding this omi ssion

Maka stated that he did not include Kapetaua's nanme on the |ist
" [ bl ecause he only work about couple tinmes and stay hone for take care
the kids . . . .''" Maka's depo. at 42. Mreover, the record is bereft of

any enpl oynent records that
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could lend credence to Maka's claim that Kapetaua was an enployee of
Maka's from Novenber 6, 1986, until 1988. *

The record indicates that Kapetaua and Maka may have nmintained a
social relationship, which at tines was nore akin to a famlial
rel ationship, from Novenber 6, 1986, until 1988. The record sinply does
not support Maka's contention that Kapetaua and Maka maintained an
enpl oynent rel ationship from Novenber 6, 1986, to October 1987.

Al t hough Maka concedes that Kapetaua went to work for Isi, he does
not believe that Kapetaua quit working for Maka's. Tr. at 321. Rather,

Maka contends that he "~ “loaned'' Kapetaua to Isi and consequently
Kapetaua was still enployed by Maka's. Tr. at 292. Maka asserts that he
also ““loaned'' Kapetaua to other Tongan enployers, including his

brother-in-law, Vincent Haunga who is Kapetaua's present enployer. Tr
at 352. There is no specific corroboration of Maka's contention that he
““loaned'' Kapetaua to Isi or Haunga. On the contrary, Kapetaua testified
that such an arrangenent did not exist:

Q Did you ask Maka's perm ssion first before you went to work for Isi?

A: No, | just went by nyself.

Q DdlIsi ever tell you that Isi hinmself had to ask pernission from Maka
before Isi let our work for hin®

No.

How |l ong did you work for Isi?

A

Q

A: It was six nmonths. But not up to a year.

Q Did you work full-time or part-time for Isi?
A

Full -tine.

Tr. at 573.
M. Haunga's testinmony also refutes Maka's contention that Kapetaua's

enpl oyment by other Tongan enployers was pursuant to a "~ borrowed enployee''
agr eenent:

Q Before the first day [ Kapetaua] came and worked for you, before that did
you have to get any kind of perm ssion or okay from Maka, or did you just hire
hi n

A: | just hired him

Q Did he cone to you, or how did you hire hinf
A: Yeah. He came to ne.

“Maka prof fered enpl oyment records indicating that Kapetaua was enpl oyed by
Maka's prior to Novenber 6, 1986, but he failed to produce such records for the period
of time from Decenmber 1986 to Summer of 1987.
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Q So at the tinme when he cane and said he needed a job real bad,
did you already have an agreenent with M. Mka that you would take on
[ Kapetaua] or anything like that?

A: No.
Tr. at 585.

The Chief Adnministrative Hearing Oficer rejects Maka's contention
that he "~ “loaned'' Kapetaua to Isi. In Dugas v. Pelican Construction

Conpany, 481 F.2d 773, 778 (5th Gr. 1973), the Fifth Crcuit stated that
““essential to the [borrowed enployee] relationship is sone type of
agreenent, witten or verbal, formal or infornmal, between the general
enpl oyer and the tenporary enployer evidencing an intention to create

that relationship.'' Mka's contention that an agreenment existed with
regard to Kapetaua's enploynent with Isi is not supported by the record.
Even if Maka entered into such an agreenment with Isi, there is no

evi dence that Kapetaua consented to such an arrangenent. See Standard Q|
v. Anderson, 212 U S. 215 (1909). Mbreover, the record is devoid of
evidence that Mka had any right to control Kapetaua during his
enpl oynment with Isi. See Gaudet v. Exxon Corporation, 562 F.2d 351 (5th
Cr. 1977); Afonso v. City of Boston, 587 F. Supp. 1342 (D. Mss. 1984).
Nor is there any definitive evidence that Kapetaua received wages or
other renuneration from Mika during the tinme he worked for |Isi.
Accordingly, the Chief Admnistrative Hearing Oficer concludes that
Kapetaua was not ~“loaned'' to Isi, but that he "~ “quit'' working for Mka
and went to work for Isi.

It is well-settled that the test of a enpl oyer-enpl oyee rel ationship
is the existence of the right to control the enployee's actions. Holt v.
W npi singer, 811 F.2d 1532 (D.C. Cr. 1987); Restatement (Second) of
Agency Section 270(1) (1958) (defining enployee as "~ "a person enployed
to performservices in the affairs of another and who with respect to the
physi cal conduct in the performance of the services is subject to the
control or right to control). Fundanental to such a relationship is that
it my be termnated at the will of either party. Stancil v. Mergenthaler
Li notype Conpany, 589 F. Supp. 78 (D. Hawaii 1984). In the instant case,
the record reveals that Maka did not have the right to control Kapetaua
during the tinme he worked for Isi. Additionally, the record repeatedly
reveal s that Kapetaua exercised his right to term nate his enpl oynent
relationship with Maka. Such a relationship is not continued by Mka's
notions that no Tongan enpl oyees ever "~ “quit'' his conmpany, and that such
enpl oyees continue to be his enpl oyees even when they are enployed by a
subsequent enployer. Tr. at 286, 526, 527.
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The Adm ni strative Law Judge found that Kapetaua infornmed enpl oyees
of Maka's that he quit working for Maka as a tree trimer. Decision at
4, The judge, however, deternined that Kapetaua did not personally notify
Maka of his intention to quit work as a tree trimer.% This finding is
clearly erroneous. There is no requirenment in the relevant statutory

provisions or regulations that an enpl oyer receive “~“actual'' notice that
an enployee " "quit.'' Moreover, it is evident that M. Mka knew that
Kapetaua had “~“quit'' in Decenber 1986, because when the Alianmanu job

cane in the Sumrer of 1987, Maka only had one coconut tree " “clinber''
and was forced to go personally to Kapetaua's house and ask himto cone
back to work for Maka's. Tr. at 138, 192; Kapetaua depo. at 41.

The evidence in this proceeding clearly establishes that Kapetaua
tquit'' working for Mika's sonetine in Decenber 1986, and thereby
termnated his enploynent relationship with the respondent. Thus,
Kapetaua forfeited his "~ grandfathered enployee status'' under Section
274A(a)(3). 8 U.S.C 1324a(a)(3). Accordingly, the respondent violated
Sections 274A(a)(l1)(a) and (a)(l)(B) of the I NA when he rehired Kapetaua
in the Sunmmer of 1987 knowing that he was an alien unauthorized for
enpl oynent in the United States.

5The evi dence, however, indicates that Maka di d have constructive notice that
Kapet aua quit working for Maka's because Kapetaua told the crew he was working with
that he quit Maka's. Tr. at 135-36.
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